ORDINANCE NO. 1104

AN ORDINANCE ESTABLISHING THE REGULATION OF
MEDICAL MARIJUANA CULTIVATION ADDING A NEW
ARTICLE TO THE MARIPOSA COUNTY CODE

(ADDS CHAPTER 8.56 TO TITLE 8 OF THE MARIPOSA COUNTY CODE)

THE BOARD OF SUPERVISORS OF THE COUNTY OF MARIPOSA, STATE OF
CALIFCRNIA, ORDAINS AS FOLLOWS:
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SECTION 1: Chapter 8.56 of Title 8 of the Mariposa County Code, for the “Medical
Marijuana Cuitivation” is added as foliows:
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CHAPTER 8.56
MEDICAL MARIJUANA CULTIVATION
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Purpose and Intent.

Relationship to Other Laws.

Definitions.

Medical Marijuana Cultivation Prohibited.

Prohibited Medical Marijuana Cultivation Declared a Public
Nuisance.

Penalties for Violation.

Abatement.

Investigation.

Keeping Premises Free From Creating a Public Nuilsance.
Notice to Abate and Penalties for Unlawful Marijuana
Cultivation.

Contents of Notice.
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Abatement by Owner or Qccupant.

Enforcement.
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Modifications.
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Enforcement by Civil Action.
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Procedures.
Request for Appeal of Administrative Penalties.
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8.56.300 Right to Petition for Writ.

8.56.310 Board of Supervisors Hearing to Establish Civil Penalties.

8.56,320 Amcount of Administrative Penalty.

8.56.330 Payment and Collectiomn.

8.56.340 Administrative Hearing Fees

8.56.350 Remedies Cumulative.

8.56.360 No Duty to Enfeorce.

8.56.370 Supplementation, Clarification or Modification of
Procedural Rules for Hearings.

B.56.010 Findings.
The Board of Supervisors of the County of Mariposa finds and declares
as follows:

A, In 1996, the voters of the State of California approved
Proposition 215 {codified as California Health and Safety Code
section 11362.5 and titled the “Compassionate Use Act of 13967} .

B. The intent of Proposition 215 was to enable persong who
are in need of marijuana for medical purposes to be able to obtain
and use it without fear of criminal prosecution under limited,
gpecified circumstances. This Chapter is intended to be consistent
with Proposition 215 and subsequent gstate statutes.

c. In 2004, Senate Bill 420 wae enacted (codified as
California Health and Safety Code section 11362.7 et geq. and titled
the “Medical Marijuana Program Act”) to clarify the scope of the
Compassionate Use Act of 1996. The Medical Marijuana Program Act
allows counties to adopt and enforce rules and regulations
consistent with its provisions.

D. In 2011, Assgembly Bill 2650 was enacted (codified as
California Health and Safety Code section 11362.768}, This law
affirms that counties can adopt ordinances that restrict the location
and establishment of Medical Marijuana Collectives.

E. Az recognized by the California Attorney General’s
August 2008 Guidelines for the security and non-diversion of
marijuana grown for medical use, the cultivation or other
concentration of marijuana in any location or premises without
adequate security increases the risk that surrounding homes or
businesses may be negatively impacted by nuisance activity such as
littering or crime against persons or property.

F. This ordinance is enacted, consistent with Califormia
Health and Safety Code section 11362.7 et seq., to protect the public
health, safety, and welfare of County of Mariposa residents in
relation to the legal operation and location of medical marijuana
collectives and the cultivation of medical marijuana. The ordinance
is enacted to establish reasonable regulationg which balance the
needs of medical patients and their caregivers with the rest of the
public and promote the health, safety, and welfare of citizens,
residents, visitors, and businesses of the County of Mariposa.

G. In Brown v. County of Tehama (2013) Cal.App.4'" 704, the
Court specifically held that “[n]either the Compassicnate Use Act nor
the Medical Marijuana Program grants..anyone.. an unfettered right to



cultivate marijuana for medical purpeoses. Accordingly, the
regulation of cultivation of medical marijuana does not conflict with
either statute.” In City of Riverside v. Inland Bmpire Patients
Health and Wellness Center, Inc. (2013) 56 Cal.4™™ 729, the California
Supreme Court concurred that “[n]othing in the CUA or the MMP
expresgly or impliedly limits the inherent authority of a local
jurisdiction, by its own ordinances, to regulate the use of its
land..”

H. Medical marijuana grows have been operating in the County
of Mariposa for several years with minimal local regulation and have
been the subject of armed robberies with shots fired, incidents with
juveniles and yvoung adults, and closure and arrests of operatecrs for
viclation of both state and federal laws, including seizure of
illegal firearms. Other public entitiesg have documented violence
related to operation of medical marijuana collectives. Medical
marijuana cultivationsg attract crime and associated violence. They
algo regult in loitering, increased traffic, noise, and a loss of
trade for other business located nearby. Marijuana cultivations have
proliferated in the County of Mariposa resulting in numerous
complaints by the public to the Sheriff and wmembers of the Board of
Supervisors of prevalent malcdorous conditions and safety concerns.

I. The claim of many marijuana cultivations as being designed
to assist authorized medical marijuana users, many cultivations have
simply served as avenues for the exportation and distribution of
marijuana for illegal use. Further, marijuana cultivaticns have been
shown to invelve avoidance of environmental laws and regulations and
resulted in the pollution of waters and navigable waterways in the
County of Mariposa and beyond. Unregulated medical marijuana
cultivations are harmful to the welfare of the surrounding community
and its residents and constitute a public nuisance. All of these
problems seem to worsen as the cultivations become larger. Marijuana
grows have been found in Maripesa County to be of extracrdinary size,
measured in multiple acrea or otherwise in quantity far in excess of
what might be cultivated for medicinal use.

Jg. The federal Drug Enforcement Administration reports that
various types of marijuana plants under varicus planting conditions
may yvield averages of 236 grams, or about ¥ pound, to 846 grams, or
nearly two pounds. The “street value” of a single cannabis plant is
substantial. Pound prices for domestically produced high grade
cannabis sold illegally within Northern California can range from
$1,500 to $3,000. A single marijuana plant can eagily yield $4,000
or more in salable marijuana. One pound can yield 908 doses.

K. Investigation of cultivations has revealed that scme
property owners claim not teo know of large marijuana cultivations on
their property or ignore cultivatioms, all to the prejudice of the
pecple in the surrounding areas, and demonstrating the need for
owney regpongibility for activities on their properties.

L. Medical marijuana cultivation in the County of Mariposa
poses an urgent and immediate threat to the public peace, health,
and safety. Several medical mariiuana cultivations, have recently
emerged in the County of Mariposa which are very visible to the



public, and easily accessible by the public, including childyen and
youths. Some of these cultivations contain booby-trap devices that
threaten severe bodily harm or death to those who attempt to access
them. During the current harvest, and each harvest and processing
season, there is an immediate threat of vicolent crime due to the
size, location, and monetary value of these mature medical marijuana
cultivations.

M. According to the Mariposa County Sheriff, the U.S. Drug
Enforcement Administration, and as shown in other counties,
marijuana growers may go from county to county, based on how
vigorously each locale may regulate grows, fostering large criminal
enterprises and prepared to accept low risk in favor of large
economic reward, all to the disadvantage of the health and welfare
of the local population.

N. According to the Mariposa County Sheriff, the U.S. Drug
Enforcement Administration, and as shown in other counties, medical
marijuana cultivations create a nuisance and threaten the safety and
property of nearby land owners and their families. If medical
marijuana grows are not immediately regulated, large quantities of
illegal marijuana will be introduced into the local market in the
near term.

0. Medical marijuana, alone or in combination with focod
products, may constitute a unique health hazard to the public
because, unlike all other ingestibles, marijuana is not presently
regulated, inspected, or analyzed for contamination by the state or
federal government and likely contains harmful chemicals and
contaminants from unapproved sources that could endanger the already
poor health of ill persons and the good health of others.

P. Marijuana varies in cquality, with significant variaticns
in the concentration of the active ingredient tetrahydrocanmnabinol
{(THC) . Consumers cannot accurately ascertain the strength of the
drug when they buy it. Also, it cannot be assured that customers
will be adequately warned that marijuana use impairs the user's fine
motor skills and negatively affects the safe operation of motor
vehicles.

Q. The County of Mariposa has a compelling interest in
protecting the public health, safety, and welfare of its citizens,
residents, visitors and businesses, in preserving the peace and
quiet of the neighborhoods in which medical marijuana collectives
operate, and in providing access to medical marijuana for ill
residents.

R. The advergse effects from medical marijuana cultivations
may increase asz the crop continues to grow, thereby requiring quick
action to protect the public.

E. Other counties in California have encountered similax
proklems from the unrequlated medical marijuana grows and have
attempted to regulate them by ordinances after their respective
boards of supervisors found such action to be necessary.
Investigations have revealed that some growers have come to this
county because it does not have a regulation to deal with large
grows. The Board of Supervisors accepts the Sheriff’sg



recommendations that the ordinance hereby enacted can best
accomplish the County of Mariposa’s goals stated herein.

T. Nothing in this ordinance shall be deemed to conflict
with federal law as contained in the Controlled Substances Act, 21
U.8.C. § B41 or to license any activity that i1s prohibited under
the Act except as mandated by State law.

U. Nothing in this ordinance shall be construed to (1} allow
perseons to engage in conduct that endangers others or causes a public
nuisance; (2) allow the use of marijuana for non-medical purposes; or
(3} allow any activity relating to the cultivation, distribution, or
consumption of marijuana that is illegal under Btate or Federal law.

8.56.020 Purpose aund Intent.

It is the purpose and intent of this Chapter pursuant to California
Government Code section 25123 (d) to immediately prohibit and provide
alternative enforcement and prevention mechanisms against the large-
scale cultivation of medical marijuana in order to protect the
environment and preserve the public peace, health, safety, and
general welfare of the citizens, residents and travelers through the
County of Mariposa.

8.56.030 Relationship to Other Laws.

This Chapter is not intended teo, nor shall it ke construed or given
effect in a manner that causes it to apply to, any activity that is
regulated by federal or state law to the extent that application of
this Chapter would conflict with such law or would unduly intexfere
with the achievement of federal or state regulatory purposes. It is
the intention of the Board that this Chapter shall be interpreted to
be compatible and consistent with federal, state, and county
enactments and in furtherance of the public purposes which those
enactments express. It is the intention that the provisions of this
Chapter will supersede any other provisions of this code found to be
in conflict.

8.56.040 Definitiona,.
For purposes of this Chapter, these words and phrases shall be defined
as follows:

A, “County” means the County of Mariposa.

B. “*Marijuana” shall have the same definition as in
California Health and Safety Code section 11018 as it now reads
or as amended.

C. "Medical Marijuana” means marijuana used for medical
purposes in accordance with California Health and Safety Code
sectiong 11362.7 et seq.

D. “Cultivate” or “Cultivation” is the planting, growing,
harvesting, drying, processing, or storage of one or more
marijuana plantg or any part thereof in any location.

E. “Primary caregiver” shall have the same definition as
in California Health and Safety Code section 11362.7 et seq. as it
now reads or as amended.

F. “Qualified patient” shall have the same definition as



California Health and Safety Code section 11362.7 et seq. as it now
reads or as amended.

G. “Person responsible” is each person, association,
corporation, partnership, or business entity of any type who
asgisted, contributed to, causzed,; performed, directed, establiszhed,
maintained, aided or abetted, or operated any prohibited cultivation
and each person, association, corporation, partnership, or business
entity whatsoever owning a property interest in any property on which
the prohibited medical marijuana is cultivated, and knew, or in the
exercise of reasonable care, would have known of a medical marijuana
cultivaticn prohibited by this Chapter.

H. “Public nuisance” is a nuisance which affects at the same
time an entire community or neighborhood, or any considerabie number
of persons, although the extent of the annoyance or damage inflicted
upon individuals may be unequal,

I. T“Parcel” means a tract, parcel, plot or lot identified as an
individual Assessor’s Parcel Number (“APN”) issued by the Mariposa
County Assessor/Recorder.

J. “Days” as used herein mean calendar days, unless otherwise
stated. “Business Days” means days that the County of Mariposa is
open for regular business.

K. “Property,” as used herein, shall include property,
structures and the abutting half of the street, and/or alley,
between the sidelines thereof as extended.

L. “Enforcing officer,” as used in this Chapter, shall mean a
sheriff, a district attorney or any of their designees, each of whom
may enforce this Chapter.

M. “Year,” as used in this Chapter, shall mean three-hundred
and sixty-five (365} days.

8.56.050 Medical Marijuana Cultivation Prohibited,

A. The cultivation of more than twelve (12} marijuana
plants, either indoors or outdcocors, on any parcel is prohibited in
all areag of the County; this limitation shall apply to parcels on
which there is ome (1) qualified patient or primary caregiver
residing on the parcel. The cultivation of more than twenty-four
(24) warijuana plants, either indoors or outdoors, on any parcel is
prohibited in all areas of the County; this limitation shall apply
to parcels on which there are two (2) or more qualified patients ox
primary caregivers residing on the parcel.

B. The outdoor cultivaticon of marijuana, in any amount or
gquantity, within one thousand (1,000} feet of anv school, school
evacuation site, church, park, child care center/day care
facility, or youth-oriented facility is prohibited. The distance
shall be measured in a straight line from the boundary line of the
parcel upon which marijuana is cultivated to the boundary line of
the parcel upon which the school, scheol evacuation site, church,
park, child care center or youth-oriented facility is located. IE
the parcel on which the marijuana iz being cultivated ig twenty
{20) acres or greater in size the distance shall be measured from
the fenced area in which the marijuana is cultivated.



C. The cultivation of marijuana, in any amount or quantity,
either indoors or ocutdoors, upon any premises is hereby
prohibited, unless all of the following conditions are gatisfied:

1. If the person{s) cultivating marijuana on any parcel
is/are not the legal owner(s) of the parcel, such personis) shall
obtain and provide a notarized letter upon request by an enforcing
officer from the legal owner(s) consenting to the cultivation of
marijuana on the parcel.

2, &All marijuana grown outdoors shall be fully enclosed
by an opaque fence at least six (6) feet in height. The fence
mugt provide adequate security to prevent unauthorized access.
Landscaping, plastic¢ sheeting, or c¢loth material (taxpaulins)
shall not constitute an adequate fence for the purposes of this
Subdivision. Fences greater than six {(6) feet in height may
require a building permit. Fences are subject to all other
applicable development standards established by County Code.

3. Each outdeoor area in which the warijuana is
cultivated shall be set back at least 50 feet from the boundaries
of the parecel upon which the cultivation is located. The
enforcing officer or the Board of Supervisors may reduce this
setback upon a finding of unusual hardship. Any building in which
marijuana is cultivated must meet all Uniform Building Code and
Zoning Code requirements.

4. The primary caregiver(s) or qualified patient(s)
cultivating marijuana must reside on the property where
cultivation occurs on a permanent basis.

8.56.060 Prohibited Medical Mariduana Cultivation Declared a Public
Nuisance.

The establishment, maintenance, or operation of any prohibited
cultivation of medical warijuana, as defined in this Chapter, within
the County of Mariposzsa is declared to be unlawful and a public
nuisance and each person or responsible party is subject to abatement
and administrative penalties under this Chapter.

8.56.070 Penalties for Violation.

A. Any person violating any of the provisions of this
Chapter shall be quilty of a misdemeanor and subject to a maximum
penalty of six (6} months imprisonment in county jail, or a fine of
one-thousand dollars ($1,000). Violators shall be subject to any
other enforcement remedies available to the County under any
applicable local, state or federal statute or pursuant to any other
lawful power the County may possess.

B. Each day a viclaticn is allowed to continue and every
violation of the Chapter shall constitute a separate violation and
shall be subject to all penalties and enforcement remedies.

C. In the event any c¢ivil suit or action is brought by the
County to enforce the provisions of this Chapter, the person(s)
responsible for such viclation shall be liable to the County for
costs of the suit, including, but not limited to, attorney’s fees
and expert costs.



8.56.080 Abatement.

Sections 8.56.80 through 8.56.240 are enacted pursuant to Government
Section 25845 and comply with California Health and Safety Code
Section 17980. The procedures set out in this Chapter may be used in
addition to, or as an alternative to, any other abatement procedure
and any other penalty or fine provided by law.

B.56.090 Investigation.

The Enforcing Officer, upon receipt of information leading him/her
to believe that a public nuisance of the type specified in this
Chapter exists upon private property in the county, shall make a
reascnable investigation of the facts and if possible inspect the
property to determine whether or not a public niuisance exists.
Inzpections may include photographing the conditions or cobtaining
samples cor other physical evidence. If an owner, occupant or agent
refuses permission to enter or inspect, the enforcing officer may
seek an inspection warrant pursuant to the procedures provided for
in the California Code of Civil Procedure Sections 1822.50 through
1822.59,

8.56.100 Reeping Premises Free From Creating a Public Nuisance.

A. Every owner of property shall properly maintain their
property in a manner such that it does not contain or become a public
nuisance described by this Chapter and shall promptly abate any such
public nuisance in accordance with this Chapter.

B. Viclation of any provision of this Chapter ghall subject
the violator to criminal prosecution, abatement, administrative
penalties, costs, and such other sanctions set foxth in this Chapter
and, without limitation, as otherwise provided by law.

8.56.110 Notice to Abate and Penalties for Unlawful Marijuana
Cultivation.

Whenever the enforcing officer determines that a public nuisance as
described in this Chapter exists on any property within Mariposa
County, he or she is authorized to notify the owner(s) and
occupant (s) of the property, through igguance of a "Notice to Abate
and Penalties for Unlawful Marijuana Cultivation.®

8.56.120 Contents of Notice,
The notice set forth in 8.56.110 shall be in writing and shall:

A. Ydentify the owmer(s) of the property upon which the
nuisance exists, as named in the records of the county
agssessor/recorder, and identify the occupant (2}, if other than the
owner (g}, and if known or reasonrably identifiable;

B. Describe the location of such property by its commonly
used street address, giving the name or number of the street, road
or highway and the number, if any, of the property;

c. Identify such property by reference to the assessor's

parcel number;



D. State that unlawful marijuana cultivation exists on the
property and that it has been determined by the enforcing officer to
be a public nuisance described in this Chapter;

E. Describe the unlawful marijuana cultivation that exists
and the actions regquired to abate it;
F. State that the owner or cccupant is required to abate

the unlawful marijuana cultivation within seventy two (72) hours
after the date that said notice was served;

G. State the date of service:

H. State that the owner or occupant may, within ten (10)
calendar days after the date that said notice was served, make a
request in writing to the clerk of the Board of Supervisors for a
hearing before the Board of Supervisors to appeal the determination
of the enforcing officer that the conditions exigsting comstitute a
public nuisance described by this Chapter, or to show other cause
why those conditions should not be abated in accordance with the
provisions of this Chapter;

I. State that, unless the owner or occupant abates the
unlawful marijuana cultivation, or requests a hearing before the
Board of Supervisors, within the time prescribed in the notice, the
enforeing officer will abate the nuisance. It shall also state that
the abatement costs, including administrative costs, may be made a
special asgessment added to the county asgssessment roll and become a
lien on the real property, or be placed ocn the unsecured tax roll;

J. State that the notice may be sent to any person or
entity identified in public records as claiming a property interest
or lien on the property, including, but not limited to, financial
institutions;

K. If sought by the notice, state the amount of the
administrative penalty imposed by the enforecing cfficer pursuant
te this Chapter, and that the amount may continue to accrue;

L. If sought by the notice, state how, where, to whom,
and within what number of days the administrative penalty must
be paid;

M. If sought by the notice, state that the administrative
penalty will be effective if the violation is not corrected within
ten (10) calendar days after service of the notice, and stating the
effective date;

N. Generally state appellate or hearing rights, including that
failure to appeal will mean the loss of all rights to challenge the
notice in court;

0. Refer the recipient to this ordinance for further
information; and,
P. Bear the signature of the enforcing officer issuing the

notice along with the date of issuance.

8.56.130 Service of Notice.

A. The notice set forth in section 8.56.110 shall be served
by delivering it personally to the owner and to the occupant, as
well as each person sought to be held responsible, or by mailing it



by regular United States mail, together with a proof of mailing, to
the owner and occupant of the property at the address thereof, and
to any non-occupying owner at his or her address as it appears on
the last equalized assessment roll, except that:

1. If the records of the county assessor/recorder show
that the ownership has changed since the last equalized
assessment roll was completed, the notice shall also be mailed
to the new owner at his or her address as it appears in said
records; or

2. In the event that, after reasonable effort, the
enforcing officer is unable to serve the notice as set above,
service shall be accomplished by posting a copy of the notice
on the real property upon which the nuisance exists as follows:
Copies of the notice shall be posted aleng the frontage of the
subject property and at such other locations on the property
reasonably likely to provide notice to the owner. In no event
shall fewer than two copies of the order be posted on a
property pursuant to this section.

B. The date of zervice ig deemed to be the date of personal
delivery, or five (5) days after depozit in the mail or posting, as
applicable.

8.56.140 Administrative Appeal

A. Any person upon whom an notice to abate unlawful marijuana
cultivation has been served may appeal the determination of the
enforcing cfficer that the conditions set forth in the notice
constitute a public guisance described by this section and should be
abated in accordance with the provisions of this Chapter to the Board
of Supervisors. Any such administrative appeal shall be commenced by
filing a written request for a hearing with the clerk of the Board of
Supervisors within ten (10) calendar days after the date that said
notice was served. If the tenth day falls on a non-business day, the
time to request the hearing shall be extended to 5 pm the next
business day. The written request shall include a statement of all
facts supporting the appeal. The time requirement for £iling such a
written request shall be deemed jurisdictional and may not be waived.
In the absence of a timely filed written request that complies fully
with the requirements of this section, the findings of the enforcing
officer contained in the notice shall become final and conclusive on
the eleventh (11*) calendar day following service of the notice.

B. In his or her discretion, the enforcing cfficer may,
within ten (10) calendar days after the notice was served, reguest a
hearing before the Board of Supervisors to determine whether or not
the conditions should be abated in accordance with the provisions ot
thie Chapter.

c. Upon timely receipt of a written request for hearing which
complies with the requirements of this Section, the clerk of the
Board of Supervisors shall set a hearing date not less than seven (7)
business days nor more than thirty (30) business days from the date
the reguest was filed. The clerk shall send written notice of the
hearing date to the requesting party, to any other parties upon whom
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the notice was served, and to the enforeing officer. A failure to set
a hearing date within thig time period is not jurisdictional.

D. The Board of Supervisors shall consider the matter de
novo, and may affirm, reverse, or modify the determinations contained
in the notice to abate unlawful marijuana cultivation. The Board of
Supervisors shall issue a written decision in the form of a
regolution, which ghall include general findings relating to the
existence or nonexistence of the alleged unlawful marijuana
cultivation, as well as findings cvoncerning the propriety and means
of abatement of the conditicns set forth in the notice. Such decision
shall be mailed to, or personally served upon, the party requesting
the hearing, any other parties upon whom the notice was served, and
the enforcing officer.

B. The declsion of the Board of Supervisors, which shall be
by resclution, shall be final and conclusive. A failure to appeal
the enforcing officer’s determination that a public nuisance exists
will constitute a failure to exhaust administrative remedies by the
regsponsible perscon(s), unless the enforcing officer proceeds in
accordance with section 8.56.140 B,

8.56.150 Liability for Costs.

A, In any enforcement action brought pursuant to this
Chapter, whether by administrative proceedings, judicial
proceedings, or summary abatemenf, each person who causes, permits,
suffers, or maintains the unlawful medical marijuana cultivation to
exist shall be liable for all actual costs incurred by the county,
including, but not limited to, actual administrative costs, and any
and all actual costs incurred to undexrtake, or tec cause or compel
any respongible party to undertake, any abatement action in
compliance with the requirements of this Chapter, whether these
costs are incurred prior to, during, or following enactment of this
Chapter;

B. In any action by the enforcing officer tc abate unlawful
medical marijuana cultivation under this Chapter, whether by
adminigtrative proceedings, judicial proceedings, or summary
abatement, the prevaliling party shall be entitled to a recovery of
the reasonable attorney's fees incurred. Recovery of attorneys' fees
under this subdivision shall be limited to those actions or
proceedings in which the county elects, at the inmitiation of that
action or proceeding, to seek recovery of its own attorney's fees.
In no action, administrative proceeding, or special proceeding shall
an award of attorneys' fees to a prevailing party exceed the amount
cf reasconazble atterney's fees incurred by the ccunty in the acticn
or proceeding.

8.56.160 Abatement by Owner or Occupant.

Any owner or occupant may abate the unlawful medical marijuana
cultivation or cause 1t to be abated at any time pricr to
commencement of abatement by, or at the direction of, the enforcing
cfficer.
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8.56.170 Enforcement

A, Whenever the enforcing officer becomes aware that an owner
or occupant has failed to abate any unlawful medical marijuana
cultivation within ten (10} calendar days of the date of service of
the notice to unlawful marijuana cultivation, unless timely appealed,
or of the date of the decision of the Board of Supervisors requiring
such sbatement, the enforcing officer may take one or more of the
following acticns:

1. Enter upon the property and abate the nuisance by

county persommel, or by private contractor under the direction

of the enforcing officer. The enforcing officer may apply to a

court of competent jurisdiction for a warrant authorizing entry

upon the property for purposes of undertaking the work, if

necessary; and/or,

2. Take the action referenced in section 8.56.140 B;
and/or,
3. Request that the county counsel commence a
c¢ivil action to redress, enjoin, and abate the public
nuisance.

8.56.180 Accounting.

A. The enforcing officer shall keep an account of the cost
for each abatement carried out and shall provide a report in writing,
itemized by parcel, to the Clerk of the Board of Superviscrs for the
Board of Supervisors showing the cost of abatement and the actual
administrative costs for each parcel to be considered by the Board of
Supervisors.

B. Prior to providing the report to the Board of Supervisors
as set forth in section 8.56.090 A, the enforcing officer, in his or
her discretion, may provide a copy of the cost accounting to the
person(s) sought to be held liable for payment. If paid, the
enforcing cfficer need not forward the accounting to the Board of
Supervigors. The enforcing officer need not wait for payment, but
instead, may forward the accounting to the Board of Supervisors as
set forth in section 8.56.180 A. Payment will constitute a waiver
of all challenges to the costs so charged.

8.56.150 Notice of Hearing om Accounting; Waiver by Fayment.

Upon receipt of the account of the enforcing officer, the Clerk of
the Board of Supervisors shall deposit a copy of the account
pertaining to the property of each owner in the mail addresged to the
owner and include therewith a notice informing the owner that, at a
date and time not less than ten (10) business days nor more than
twenty (20) business days after the date of mailing of the notice,
the Board of Supervisors will meet to review the account and that the
owner may appear at said time and be heard. The owner may waive the
hearing on the accounting by paying the cost of abatement and the
cost of administration to the enforcing officer prior to the time set
for the hearing by the Board cof Supervisors. Unless otherwise
expressly stated by the owner, payment of the cost of abatement and
the cost of administration prior to said hearing shall be deemed a
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waiver of the right thereto and an admission that said accounting is
accurate and reasonable.

8.56.200 Hearing on Accounting.

A. At the time fixed, the Board of Supervisors shall meet to
review the accounting of the enforcing officer. An owner of the
affected property may appear at said time and be heard on the
guestions whether the accounting, soc far as it pertains to the cost
of abating a nuisance upon the land of the owner is accurate and the
amounts reported reasonable. The cost of administratior shall also
be reviewed to ensure onhly the actual costs are charged.

B, The report of the enforcing officer ghall be admitted
inte evidence. The owner shall bear the burden of proving that the
accounting is not accurate and reascnable.

8.56.210 Modificaticns.

The Board of Supervisors shall make such modifications in the
accounting as it deems necessary and appropriate and thereafter shall
confirm the report by resolution,

B.56.220 Special Assessment and Lien.

The Board of Superviscrs may order that the cost of abating
nuisances pursuant to this Chapter and the adwinistrative costs as
confirmed by the Board of Supervisors be placed upon the county tax
roll by the county auditor as special agsessments against the
resgpective parcels of land, or placed on the unsecured roll,
pursuant to California Government Code Section 25845, provided,
however, that the cost of abatement and the c¢ost of administration
ag finally determined shall not be placed on the tax roll if paid in
full prior to entry of said costs on the tax roll. The Beoard of
Supervisors may alsoc cause notices of abatement lien to be recorded
against the respective parcels of real property pursuant to Section
25845 of the Government Code.

8.56.230 Enforcement by Civil Action.

Ag an alternative to the procedures set forth in Sections 8.56.110
through 8.56.220, the county may abate the viclation of this Chapter
by the prosecution of a civil action through the office of the county
counsel, or through cother counsel permitted by law, including an
action for injunctive relief. The remedy of injunctive relief may
take the form of a court order, enforceable through civil contempt
proceedings, prchibiting the maintenance of the vielatien of this
Chapter or reguiring compliance with other terms.

8.56.240 Summary Abatement.

Notwithstanding any other provision of this Chapter, when any
unlawful marijuana cultivation constitutes an immediate threat to
public health or safety, and when the procedures set forth in
Sections B8.56.110 through 8.56.140 would not result in abatement of
that nuisance within a sheort enough time period to aveid that
threat, the enforcing officer may direct any cfficer or employee of
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the county to summarily abate the nuisance. The enforcing officer
shall make reascnable efforts to notify the persons identified in
section 8.56.130, but the formal notice and hearing procedures set
forth in this Chapter shall not apply. The county may nevertheless
recover its costs for abating that nuisance in the manner set forth
in Secticns 8.56.180 through 8.56.220.

8.56.250 Adminjistrative Penalty and Purposes.

Sections B.56.250 through 8.56.330 provide administrative penalties
for violation of this Chapter and ig enacted pursuant to California
Sovernment Code Section 53065.4. The procedures of these sections
serve the following purposes to effect the purposes and intents of
this Chapter 8.56:

A, To provide a method to penalize responzible parties who
fall or refuse to comply with this Chapter; and
B. To minimize the expense and delay where otherwise the

County must pursue responsible parties in the ciwvil or criminal
Jjustice system.

C. The procedures regarding administrative penalties shall
be in addition to criminal, civil or any other legal remedy
established by law and available to address violations of this
Chapter.

8.56.260 Administrative Penalty.

A. Any responsible party violating any provision of this
Chapter may be issued a notice of administrative penalties by an
enforcing officer or the Board of Supervisors in accordance with
the provisions of this Chapter.

B. Each and every day a vieclation of the provigions of
the code exists constitutes a separate and distinct offense
and shall result in penalties.

C. The enforcing officer may also regquest the Board of
Supervisors, pursuant to Section 8.56.310, to impose an
administrative penalty under this Chapter when, in the judgment of
the enforeing officer, the amount of the administrative penalties
prescribed in Section B8.56.320 are not adequate in light of the
totality of the circumstances, including, but not limited to, the
size of the cultivation, the value of the cultivation, the number of
parcels being cultivated by the responsible persons, whether or not
there have been specific adverse effects on the environment and
whether or not the respongible persons are repeat violators.

D. The enforcing officer may issue a notice of penalties
for a violation not committed in the cofficer’s presence, if the
officer has determined through investigation that the responsible
party did commit or is otherwise responsible for the violation.

8.56.270 Procedures.

A. Notice of administrative penalties shall be issued and
gerved as set forth in Section 8.56.120 of this Chapter. The notice
may be combined with the notice of abatement, or separately, in the
discretion of the enforcing officer.
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B. Failure of the enforcing officer to effect actual service
on any responsible party as regquired in this section shall not
invalidate any provisions of this Chapter, nor shall it relieve any
responsible party from any duty or cobligation required by the code.

c. Failure of any responsible party to receive such notice of
administrative penalties shall not affect the validity of any
proceedings taken under this section against any other respongible
party. Service by first class mall postage prepaid in the manner
provided in this section shall be effective on the date of mailing.

8.56.280 Reguest for Appeal of Administrative Fenalties.

A. A regponsible person disputing the igsuance of an
administrative penalty may contest the administrative penalties by
requesting a hearing, in writing, from the Clerk of the Board of
Supervisors within ten (10} calendar days from the date of service of
notice the enforcement cfficer seeks administrative penalties either
in the Notice to Abate and Penalties for Unlawful Marijuana
Cultivation, or otherwise. If the tenth (10™) day falls on a non-
business day, the request must be filed by 5pm on the next business
day. The person requesting a hearing must concurrent with the
request advance deposit of the full amount of the penalty. Any
administrative penalty that has been deposited shall be refunded if
it is determined, after a hearing, that the person or entity charged
with the wviclation was not responsible for the violation or that
there was no violation as charged in the administrative penalty
notice. The time requirement for filing a request for hearing form
shall be deemed jurisdictional and may not be waived.

B. The appeal will be heard by the Board of Supervisors in
accordance with the procedural rules set forth in Section 8.56.140 of
this Chapter. The Board of Supervisors shall determine if the
enforcing officer’s decision conforms with this Chapter and is
supported by a preponderance of the evidence presented by the
enforcing officer or his or her department and whether or not the
penalty is merited and consistent with the intent of this Chapter.

C. The appeal may be heard separately or concurrently with
any hearing by the Board of Supervisors pursuant to Section 8.56.140
of this Chapter.

D. If appealed, the decision of the Board of Supervisors
shall be final. Notice of the fimal decision shall be served by
certified or registered mail on the affected persons. Payment will
be due immediately.

8.56.290 Advance Deposit Hardship Waiver.

A. Any person who intends to regquest a hearing under Section
8.56.280 and is financially unable to make the advance deposit as
required in that Section may file a request for an advance deposit
hardship waiver.

B. The request shall be filed with the head of the
department issuing the administrative penalty notice concurrent
with the request for hearing.

C. The requirement of depositing the full amount of the
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administrative penalties as described in Section 8.56.280 shall be
stayed unless and until the head of the enforcing department makes
a determination not to issue the advance deposit hardship waiver.

D. The head of the enforeing department, or his or her
delegee, may waive the requirement of an advance deposit and issue
the waiver only if the person receiving the administrative penalty
notice submits to the head of the enforcing department a sworn
affidavit, together with any supporting documents or materials,
demonstrating to the satisfaction of the head of the enforcing
department, or his or her delegee, of the person's actual financial
inability to deposit with the county the full amount of the penalty
in advance of the hearing.

E. If the head of the enforcing department determines not to
issue an advance deposit hardship waiver, the person shall remit the
deposit to the county within ten (10) calendar days of the date of
the decisgion or thirty (30) calendar days from the date of issuance
of the administrative penalty notice, whichever is later.

F. The head of the enforcing department, or his or her
delegee, shall issue a written decision generally explaining the
reasons for his or her determination to issue or not issue the
advance deposit haxdship waiver. The written decision shall he
final.

G. The written decision of the head of the enforcing
department shall be wailed to the person who applied for the
advance deposit hardship waiver at the address provided in the
application.

8.56.300 Right to Petition for Writ.

A, Pursuant to Section 1094.6 of the California Code of Civil
Frocedure, or any other applicable code, any person who has been
named in a Notice tc Abate and Penalties for Unlawful Marijuana
Cultivation or any other administrative penalty notice imposed under
this Chapter, may, following exhaustion of administrative remedies,
seek judicial review of the order{s) by filing a petition for writ of
mandate pursuant to law and within the time periocds provided by law.
The filing of a petition for writ of mandate to review the order(s)
shall not stay any action specified in the order.

8.56.310 Board of Supervigors Hearing to Establish Civil Penalties.

A. The enforcing officer may request a hearing before the
Board of Supervisors to consider imposing a c¢ivil penalty in an
amount or at a time different than provided for in Section 8.56.320.
Notice of the hearing shall be sent by first class mail postage
prepaid to the last known address of the perscns to whom the penalty
is to be imposed against.

B. The notice shall state the date, time and place of the
hearing, which in no event shall be sooner than ten (10} calendar
days and no later than twenty {20} calendar days from the date of
service of such notice unless mutually agreed to by the property
owner or responsible party and the enforcing cfficer, the specific
violations, conditions, or uses which constitute the code viclation
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on which the penalty is based.

C. The failure of any property owner or responsible party to
receive any notice required to be given or posted pursuant to the
provisions of this Chapter shall not affect in any manner the
validity of any proceedings taken hereunder.

D. At the time fixed in the notice, the Board of Supervisors
shall proceed to hear testimony from any interested person regarding
the specified violation, condition or use deemed by the enforcing
officer to be the basis for the proposed administrative penalty, and
any other matter which the Board of Supervisors may deem pertinent
thereto.

E. Upon the conclusion of the hearing the Board of
Supervisors will make a determination based on the evidence
presented at the hearing, and may impose a civil penalty without
regard to the limite in Section 8.56.320, which shall thereafter be
cellected pursuant to this Chapter.

F. The decision of the Board of Supervigors shall be final and
the administrative penalty payable immediately.

8.56.320 Amount of Administrative Fenalty.

A. Administrative penalties for the violation of this Chapter
shall be assessed as follows: a fine not exceeding two hundred fifty
dellars ($250.00) for the first vicolation; a fine not exceeding five
hundred dellars ($500.00) for the second violatiocn of the same
crdinance within one year from the date of the first violation; and a
fine not exceeding one thousand dollars ($1,000.00) for each
additional violation of the same ordinance within one year from the
date of the first viclation.

B, Unless otherwise specified, the administrative
penalty shall be due immediately.
c. Where the administrative penalty notice is issued for a

continuing violation, unless the violation creates an immediate
danger to health or gafety, the responsible party shall he provided
with an opportunity to correct the violation prior to the
imposition of the administrative penalty in accordance with the
following:

1. If a responsible party fails to correct any
violation within thirty (30) calendar days after the
administrative penalty notice is served under Section
8.56.270, the administrative penalty established by the
administrative penalty notice shall become effective and due
immediately.

2. The administrative penalty, or any portion thereof,
for a first-time violation which has become effective following
the thirty {30) calendar day corrective period may be waived by
the enforcing officer in his sole discretion only if the
regponsible party corrects the violation in accordance with all
conditions established by the enforcing cfficer.

D. Neither impositicn nor paymeant of an administrative
penalty shall relieve the responsible party from his/her obligation
to correct the viclation, nor shall it bar further enforcement
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action by the enforcing officer.

8.56.330 Payment and Collectiom.

A. In the event the responsible party fails to pay the
admirnistrative penalty when due, the county may take any actions
permitted by law or ordinance to collect the unpaid penalty, which
shall accrue interest at a rate of ten percent (10%) per month,
commencing thirty (30) calendar days after the administrative
penalty becomes due and continuing until paid.

B. In the event a civil action is commenced to collect the
administrative penalty, the county shall be entitled to recover all
costs agsgocriated with the enforcement, investigation, establishment
and collection of the penalty. Costs include, but are not limited
to, staff time and costs incurred in the enforcement,
investigation, establishment and the collection or processing of
the penalty and those costs set forth in California Code of Civil
Procedures Sections 685.010 et seqg. and 1033.5,

C. The amount of any unpaid administrative penalty, plus any
other costs as provided in this Chapter, may be declared a lien on
real property owned by the responsible party within the county as
follows:

1. Notice shall be given to the responsible party prior
to the recordation of the lien, and shall be mailed first class
mail postage prepaid to the last known address; and

2. When the enforcing officer records a lien listing
delinguent unpaid administrative penalties with the county
assessor/recorder's office, the lien shall specify the amount
of the lien, the date of the code viclaticns, the date of the
final administrative decision, the street address, legal
description, and assessor's parcel number of the parcel on
which the lien is imposed, and the name of the owner of the
parcel according to the last equalized assessment roll.

D. The amount of the unpaid administrative penalty, plus
any other cosgts as provided by this Chapter, may be declared a
gpecial assessment against any real property owned by the
responsible party and located within the county. The Board of
Supervisors may impose the special assessment on one (1) or more
parcels. The amount of the assessment shall not exceed the amount
of administrative penalty imposed for the violation, plus any cost
authorized by other Chapters of this code. The enforcing officer
may present a resclution to the Board of Supervisors to declare a
special assessment, and, upon passage and adoption thereof, shall
cause a certified copy to be recorded with the Mariposa County
Assessor/Recorder's Office. The assessment may then be collected at
the same time and in the same manner as ordinary taxes are
coliected, and ghall be subjected to the same penalties and the
same procedure and sale in the case of delinquency as provided for
ordinary property taxes.

E. The county may withhold issuance of licenses,
discretionary and ministerial permits and other entitlement for any
property whenever an administrative penalty resulting from a code
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viclation on that property remains unpaid or the owner of the
property has outstanding, unpaid administrative penalties for
violations of the code.

F. The county may take any action permitted for enforcement of
a civil money judgment pursuant to the Enforcement of Law, Califcornia
Code of Civil Procedure Section 680.010 et. segq.

£.56.340 Administrative Hearing Fees.

A. The Board of Supervisors may, by Resolution, establish
fees for hearings conducted under Sections 8.56.140 and 8.56.310.
The resolution shall contain provisions for waiving the fees if an
economic hardship exists.

B. If the hearing fee is paid and the Board of Supervisors
finds there is no nuisance as described in this Chapter, the hearing
fee shall be refunded to the person who paid the fee, without
interest.

8.56.350 Remedies Cumulative.

All remedies provided for herein are cumulative and not exclusive,
and are in addition to any other remedy or penalty provided by law.
Nothing in this Chapter shall be deemed to authorize or permit any
activity that violates any provision of state or federal law.

8.56.360 Neo Duty to Enforce.

Nothing in thig Chapter shall be construed as imposing on the
enforcing officer or the County of Mariposa any duty to issue an
notice to abate unlawful wmarijuana cultivation, nor to abate any
unlawful marijuana cultivation, nor to take any other action with
regard to any unlawful marijuana cultivation, and neither the
enforcing officer nor the County of Mariposa shall be held liabkle for
failure to issue an order to abate any unlawful marijuana
cultivation, nor for failure to abate any unlawful marijuana
cultivation, nor for failure to take any other action with regard to
any unlawful marijuana cultivation.

8.56.370 Bupplementation, Clarification or Modification of
Procedural Rules for Hearings.

The Board of Supervisors may supplement, clarify or modify the
procedural rules for any hearing herein, including but not limited
to, the use of other hearing officers or boards, by resolution.

SECTION 2: Severability.
If any provision of this ordinance is heid to be unconstitutional, preempted by federal law, or
otherwise invalid by any court of competent jurisdiction, the remaining provisions of the
ordinance shali not be invalidated.

SECTION 3: This ordinance is not subject to the California Environmental Quality Act

(CEQA) pursuant to General Rule Exemption; Section 15061(b)X3), Section 15060(c)2), and
Categorical Exemption Section 15308; CEQA Guidelines.
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SECTION 4: Effective Date. This ordinance shall become effective thirty (30) days after
final passage pursuant to Government Code Section 25123.

PASSED AND ADOPTED on this 25™ day of March, 2014 by the following vote.

AYES: JONES, CANN, CARRIER
NOES: STETSON, BIBBY
ABSTAINED: NONE

EXCUSED: NONE

LT

KEVIN CANN, Chair
Mariposa County Board of Supervisors

Attest:

RENE’ LAROCHE, Clerk of the Board
Mariposa County Board of Supsrvisors

APPROVED AS TO FORM:

éEVEN W. DAHLEM, County Counsel :
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